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ABSTRACT 


Present paper is intended to verify how strongly the current legislation of Georgia is focused on prevention 
of disciplinary misconduct of judges. The matter is discussed through the prism of the concept of general 
prevention (Die generalpraventive Lehre). After a consistent review of legislation, following conclusion should 


be made: 


e The main idea of the general prevention — the threat of punishment — is diminished. 
¢ Current Georgian legislation is less than focused on general prevention of disciplinary misconduct of 


judges; 


* Current regulations make it even more difficult to prevent misconducts; 
« Adeep comprehension of the matter through the prism of concept of general prevention is needed in 


order to create new, more acceptable regulations. 


The discussion offered in this paper has once again stressed on an ever existing problem: It is not necessary 





at all that a concept developed within certain field of law is used in a restricted way — only within the frame of that 
same field of law. It should be applied in process of comprehension of a problem that occurred within adjacent 
field of law if it is applicable considering its subject, problematics or/and methodological base. 
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INTRODUCTION 


For a long time, concepts from various disciplines 
are being imported into legal science and it makes sur- 
prise for no one. Legal scholars freely adopt ideas from 
psychology, psychiatry, sociology etc. and thus try to 
enhance the law. Keeping that in mind, it seems some- 
what odd that concept developed through deep compre- 
hension within certain field of law is almost ignored and 
hardly ever gets addressed within adjacent field of law 
despite that it might be applicable considering its subject, 
problematics or/and methodological base. 

In legal literature, as well as in everyday life, the 
term "prevention" is usually associated with a criminal 


offense. This is natural since criminal offense is the most 
serious type of offenses and therefore its prevention is 
the number one task for the law.' Therefore, it is no sur- 
prise that criminal law is the field of law that has primarily 
provided the deepest comprehension of the concept of 
prevention. Although this doesn't mean that only criminal 
offences deserve prevention. Disciplinary, administrative 
and sometimes even civil offences might bear significant 
social danger and thus it is important to prevent them as 
well.? The most important is the level of damage that the 
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action might cause to public relations (material illegality). 

Disciplinary misconduct of judges is no exception 
from this approach. It not only violates the interests of 
a party to the proceedings, but also jeopardizes the 
smooth administration of justice in general and af- 
fects public confidence in the court and its decisions.* 
Considering such great importance, current Georgian 
legislation casts doubt on the approach chosen by 
the Georgian legislator. Present paper is intended to 
answer a question — how strongly the current legisla- 
tion of Georgia is focused on prevention of disciplinary 
misconduct of judges? 


METHODOLOGICAL BASE 


It would be sensible to discuss the matter through the 
prism of the concept of general prevention (Die general- 
praventive Lehre) since that would allow to ask the most 
critical questions possible. Although it was developed 
within the framework of criminal law and primarily serves 
its purposes, its ideas can be easily modified to apply to 
the matter of disciplinary responsibility of judges.* 

The concept of the general prevention was devel- 
oped by Feuerbach. This concept consistently argues 
that the goal of punishment should be prevention of fu- 
ture crimes rather than punishment (retribution) itself.® 
General prevention consists of two main approaches. 
The first of them aims to bring a threat of punishment 
upon citizens, to give them a precise idea about the 
alleged legal consequences. It is crucial since people, 
who think of committing an offence although have not 
made the final decision yet, must reject their criminal 
ideas under the fear of alleged punishment (negative 
general prevention).° According to this theory, every of- 
fence has its own psychological reason that stimulates 
one to commit it. This stimulus may be subdued if each 
and every citizen is aware that his/her offence will inev- 


Tbilisi, “Meridiani” publishing house, pp. 22-25. 

3 Henley V. (2013). Neglect of Judicial Duties and its 
Consequences. Conference on the Independence and 
Profession of Judges, Tbilisi, pp. 29-39. 

4 The matter could be and should be comprehended 
through the prism of the concept of special prevention 
(Die spezialpraventive Lehre) as well. Although this 
goes beyond the subject of present paper and should be 
discussed in independent work. 

5 Von Feuerbach P.J.A.R. (1798). Is the Purpose of the 
Punishment to Protect Against Crime and is Criminal Law 
the Law of Prevention. Library for Criminal Jurisprudence 
and Legal Studies. 

6 Roxin, Arzt, Tiedemann. (2013). Introduction to Criminal 
Law and Criminal Procedural Law. 6th, new revised 
edition, C.F. Muller, p. 6. (In German). 


itably cause a punishment.’ For this reason this theory 
is referred as “theory of psychological enforcement” as 
well. It focuses on bringing legal peace, which is the 
main goal of law itself. The teaching relies upon the 
idea that the goal of punishment is to affirm the reality of 
the legislative threat and that without such affirmation 
the threat would be useless. It clarifies why the pun- 
ishment should be used even if there is no risk of the 
recidivism. If a serious crime goes unpunished, people 
will inevitably grow expectation of impunity. The use of 
punishment is necessary to prevent such situation. 

The second approach aims to generate legal con- 
sciousness within the members of society by imple- 
menting legal restrictions, so that they would not intent 
to commit crimes initially (positive general prevention).® 
This contributes to formation of law-abidingness among 
citizens. The last must be achieved by saving and 
strengthening the trust to the legal order. The application 
of punishment should have the effect of social learning — 
people should learn loyalty to the law; Also the effect of 
trust — people should learn that the law is not only written 
on paper, but comes into action when needed. Loyalty to 
the law also is characterised by the effect of peace since 
law obedience makes people peaceful.'° 


CURRENT LEGISLATION 


According to paragraph 1 of article 7544 of Organic 
Law of Georgia on General Courts: “The Disciplinary 
Board shall make a decision on finding a judge guilty 
of committing a disciplinary misconduct, imposing dis- 
ciplinary liability on him/her or on applying to him/her 
with a private recommendation letter if culpable com- 
mission of the disciplinary misconduct under this Law 
by the judge has been proved, by inter-compatible and 
irrefutable evidence collectively, during hearing a dis- 
ciplinary case by the Disciplinary Board but, because 
of a minor significance of the infringement, insignifi- 
cant degree of the guilt or other grounds (due to sen- 
sitivity of the matter or another reason, consideration 
of the judge’s personality), the Disciplinary Board con- 
siders inappropriate to impose disciplinary penalty on 
the judge and deems it sufficient to apply to him/her 
with a private recommendation letter.” 

So, according to this legislative norm, a judge may 
commit a disciplinary misconduct and still go without dis- 
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ciplinary penalty in case of: 

1. Minor significance of the infringement; 

2. Insignificant degree of the guilt; 

3. Other ground (due to sensitivity of the matter or 
another reason, consideration of the judge’s per- 
sonality). 

This article obviously provides legal basis for de- 
fence. The fact of its existence in legislation is accept- 
able, since thanks to it not only grounds of liability are 
regulated but grounds of exemption from liability as well. 
Still, the particular types of defence need to be compre- 
hended separately: 

Defence number one — minor significance of the in- 
fringement - creates no principal controversies. Such 
defence serves the idea of differentiation of offences, 
which in turn should assist protection of the principle of 
proportionality. This is more than important when the ac- 
tion though formally illegal still does not cause significant 
enough damage to social relations. Such offence doesn't 
bear significant enough social danger to make liability 
necessary." 

Defence number two -— insignificant degree of the 
guilt — already creates some controversy. Namely, the 
degree of guilt depends on how strong was one's ability 
to act differently, how high was his/her level of freedom. 
The lower was the level of freedom that the offender had 
during commitment of the act, the lower will be the lev- 
el of condemnation that the he/she should be subjected 
to.'? Although it is hard to imagine that one was fully ex- 
empted from liability for this reason. One may be fully 
exempted from liability only in case if one's guilt was fully 
disproved. This is possible only if during the committing 
the offence one had fully lost the ability to act differently. 
Therefore, insignificant degree of the guilt may serve as 
a mitigating factor of liability but in no way as a defence. 

Defence number three — other ground (due to sen- 
sitivity of the matter or another reason, consideration 
of the judge’s personality) - causes even more contro- 
versy. It substantially contradicts the concept of gen- 
eral prevention. The vague formulation grants the dis- 
ciplinary board almost unrestricted right not to punish 
the judge they like. By all means, it is hard to imagine 
based on which legal categories one may argue that 
“sensitivity of the matter’ may serve as a defence, i.e. 
judge has committed a disciplinary misconduct but he/ 
she should go without penalty because the matter is 
"too sensitive." This causes only astonishment. 

As for the formulation “another reason, consideration 
of the judge’s personality”, it directly indicates that the 





11 Tsereteli T. The work cited, pp. 49-64. 

12 Ugrekhelidze M. (1978). The Significance of Level of 
Guilt for Individualization of Punishment. Soviet Law, 
No6, p. 46. 


decision may be prejudiced. It would be unacceptable if 
one argued that the personality of the judge is mentioned 
here in order to apply to the principle of individualization. 
The factor of personality of the offender must be already 
taken into account on the stage of guilt. Accordingly, this 
matter is already taken into account within the second 
defence described in paragraph 1 of article 7544 which 
regulates the matter of guilt. Moreover, the personal fac- 
tor in this sense may serve as a mitigating factor of liabil- 
ity but by no means as a defence. 

It becomes rather apparent that the formulation of 
paragraph 1 of article 7544 serves one purpose — to min- 
imize the requirements of argumentation of decisions of 
the disciplinary board in order to enable it not to punish 
the judge they like. Apart from voluntary decisions and 
the danger of corruption that it produces, the main idea 
of the general prevention — the threat of punishment 
— becomes diminished. The legislator directly indicates 
that in case of disciplinary misconduct the board is able 
not to penalize the judge and do it without any real ar- 
gumentation. With this in mind, a judge has full reason 
to assume that if he/she commits a misconduct, he/she 
will have a real chance to go without penalty. Instead of 
creating a stiff expectation on irreversibility of legal con- 
sequences, paragraph 1 of article 7544 creates expec- 
tations that those legal consequences can be avoided. 
The “psychological enforcement” is not provided, the 
psychological stimulus is not subdued. On the con- 
trary, the judge gets additional psychological stimulus 
to commit an offense. Consequently, instead of preven- 
tion, the misconduct is encouraged. 


CONCLUSION 


To sum up, the following conclusion should be made: 

e Current Georgian legislation is less than fo- 
cused on general prevention of disciplinary 
misconduct of judges; 

e Current regulations make it even more difficult 
to prevent misconducts; 

e A deep comprehension of the matter through 
the prism of concept of general prevention is 
needed in order to create new, more accept- 
able regulations. 

The discussion offered in this paper has once again 
stressed on an ever existing problem: It is not necessary 
at all that a concept developed within certain field of law 
is used in a restricted way — only within the frame of that 
same field of law. It should be applied in process of com- 
prehension of a problem that occurred within adjacent 
field of law if it is applicable considering its subject, prob- 
lematics or/and methodological base. 
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IMbodohMmM yd CGobygodmobyaMo Bobybobdagdqmmodo — 
389396300 my Bobo~@mobgdo 


3039765 agham@mo 
pz bLo0b Loahmsdmhobm 76039MbL08740b em|§hmMs6h0 
503M 390 LoyMoam b393N5sEmMdna 


bd8806dM LOOISIAN: GobEZosenby7MHo QAdOod3OMdDd, B9bNMoOMI|MN 89390300, IOMMMIALOS]EMVOO 


dObv380M0 


938390 ONMO 1OHOS B0830MH3Zgd0b oMoM 063g8L 
LodoMMomMdN Lbg0@obbZgo GobB3Zodsmonbyg00@o0b 
Bobgbbg00 MgdjM|]0950L MOd03380OM|d0. 0339- 
B0Mgob MOdd0O DQIMOYBM 0M|g00 QBboJMmMnr- 
800006, QBbaJNoHM00O0b6, LMOBYAMMBE0N@06H OV 
Logo OObLZO8Mnbygds0@o6 Od 3@NMMd)g6 od0M 
BOOCDDNOMHMGH bLodoMMomo. 00 Qmbsg Mod@gbo- 
©09 8soMoOMAbyzMd, MIA LodoOMHMMoab JghMoO 
MoMegob MoMeamyodo bomMdabgy@mo goosMgd0b 
BIOISO HodMyomndgogmo OQdgM|do Bodge- 
0M0Z0O NZHMHMONM|,dVMd Od oH BdIMONYJbHgdo 
bLodoMOMob 3Md0$6039 OoMEdO, DOVog@o3Z00 
ODaLS, OMI AgLodEnMd 0B0 BagboMoEgdM@ Ob B0- 
O9GB Dob Logbob, BOMIM|IoOHOZOL 06/Mo A9HM- 


MMMMB09H0 LoQydZgaoab MgomMbodbMoboo. 
MHMBMHG 0VMNONAED MadhgMohyQM<GO, OLY yo- 
B9NMOMN]AH 3bMBMgd00d0 dgMdNb0 389390300," 
MHMZOMHR Sgbo, OoObodoVEMb 7303d0M@goo. 9b 07- 
696M0ZNBOS, MOOMBOH OobodoyVmo AoMMebobo- 
6o00MIDOIBM bgmyngob yggemodg Ad0dg BMMIdoo 
@od DOboO 8Mg938963003 LodoMM ob YsoMRggmMyb 
d0M3060b FOMIMOMAIBD.' oJgmob QoIMAMnboHy, 
B0L0330M0 OMS, MMI 8M]93896300b LoZgamMbgd0b 
YBgMDodg LOMMIONLAQEMOGW B000Mgd0 YooMoggbo@ 
LEMH]7@ LobbeMokb LodoMMoMdIo YBMYbZggC@myo. 
OVI, 9 MMOD bNDHoYZb ODob, MMA 8M|93896300 





1 389MOMS ZOmydio0g0 (Sg@.: bodygdso0o 3., ow- 
@yo 6.). (2018). bobbmob bodohmo~@o  (bo- 
bgmddmgobg~@o). 8mg0@0 bofow~o. Igbodg godo- 
3990. mdo~@obo, 30d@dIRgdI~odso Igo@oobo, 83. 21. 
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BOMEMMO bobbeMabbodMHMEy]dM0Z OoMMZgZ0b 
bJgoMOJdo. OOLZN8MNbHYAMHN, IMDNHOL AMZN AMO 
Md BMBSIOH LOIMAoOMd]JM LOdOMMOEMOMM3Z930GB 
30 AgbodeyomMd JIBN@|bL DoMomo boMoabbob bodom- 
B0O0M]JdM08 LOdNIMMM|OoL Od, DOdOLOM09J, domo 
8M98IHGOG OIGOM|dIMDd.? yBgMoggmo Oode- 
B0OJOVEMNS 0G0BJ, MOY Mod BML Boobb oygbg0b 
glo my ob JdgMgo0 LOd8MQdOM]dM08 VOHnQHHM- 
O9db (AOHQIMOOEMYMN B0MMNMB060MIO]IBMd). 

BOdMbHOZCMOALb 0H BOHMIM0OagHb AMLoDoMOmy- 
MS OOLZOBMNBHYAMHO ZoOo3OMdIo3. gL Jdg@|do Lo- 
QOMdOL AJdbob MMEMHEY AboMygMd NbHgMOLgdb, 
OLA DMOMMIAbLoSAM|oOL QobyoMygm@mo@ go6bMM(G0- 
JLMJdoOL OO LOBMBZ0OM|o00d0 ohgb6b VoOModem~modob 
LobodoOMEMMb BgoMobygghamgdgdobo@do.? obg- 
ON MNO BHNdZHgCMMOOL QMbdgJ, BoMbgg0b ohgbb 
JoMM3{9MO BZ06MbAD@|dMoObL BOMEBMId, MMIAQMGY 
OMDL AMJdAO 306M6dDgdeMMdo0d0 oMab B00My969- 
09M. BabodM|00MJ AMbbL|AHgdOb BoBobOd sobybob 
803990 ZOMbD3Z009 — ModM@]b6o@ oMob MMHagbANM- 
090 bLogoMMg3g9C@OMb OM|]L IMJIdg@N 306Mb6dO90- 
MMOD AMbLOGOMHM|M MOObZoseMnbyMa QdOod(3- 
MOM<dob 8939630089? 


JDINMCMMMSB0IMN bIBdId3IM0D 


O9GOM|OMOMS AMAMOMZL boZgaMbo Bobbo- 
MIM aJgbgb B9gbgMomMy|AmHO 8HgB8g530Ob Agbobgd 
AMdmMgMgd0b (Die generalpraventive Lehre) g@o- 
do, o@aQ06 LEMMH|@ Jobo Byommoomods Jg- 
bodmgodgm@o YygIm@Modg 3gMoHogI@MO yZoMbsgg0e0b 
Molds. AMMoMmod, gb JBg06ob3g6gmo bobboeob 
LodOMOMoaL YoMEmy|ddo Hoobobo Od YQsaMohg- 
bo@ Lobo~@mob LodoMHMMmoab Aodsbgob gdbobyMgo0, 
808M00 Dobdo QobZg0MoMgdgeMn WQdjM|6g60 oO- 
B0QDNO 090dMJOO ANQLIMo0BMb AMLoIOMHOM|Mo 
MOALZNIMb|M Bobybabdggo@mmodoboy.4 

B9bgMOM|MHO 8M93896300b Agbobgd IAMdMEg%p- 
0d QGMAQHMdODbL 9389MZb0b. 0B0 MobdNIM|ZM]Mo@ 
OLOdIM|OL, OMI BobVbobdIggdemoab MogobMgdob 
8MOZ0MO DNBOHON OM OMOIDNHOL Oobso, oM0d9@ 
OboEHH OOHODOYMOL MoZ0M06 o3omy|ds Yb6@o 





2 §9699@0 o. (2007). Lobbe@ob bodsGn~mob 36o- 
degdg00. I (odo. odogobo, 309d R9d~@odo dg90- 
c@oobo, a3. 22-25. 

3 Henley V. (2013). Neglect of Judicial Duties and its 
Consequences. Conference on the Independence and 
Profession of Judges, Tbilisi, pp. 29-39. 

4 bogombob gobbo~@ge 03039 Igbodeogdge@o @o 
botohmo L3g300@ 90 849396R00b Dgbobgd Jo- 
do3@ jd0b (Die spezialpraventive Lehre) {oo~@dog, 
oI oebodbyw@o Begoo Pobsde@gso69 Jobb yb9- 
d0b Go6Q@gdb wo Bo~@yg bodDHeodob bogoboo. 


NYyMb.® Bg6gMoeM|MD 8M9Z9H30S MH AddoMM|M)- 
Oob BAC~MOLOIMAL. 80M3g9M0 ANdSMHM ]M|d0 MH0- 
JOHAM|QdIMMd LodbMAdOMJd0b B9BHgd0b BodoMM 
bobsgmob AQJoModg, domdo BALAN Agbg@|E@m|o0b 
HoAMYyoMMndg90089 AMLOMMOHAIM oQMoOMAN™ Jg- 
©9BIOMOH +=ModZ08dNM 900M. gb oYGQam@My|gdgmod, 
MoMd 0000069600, MMAM|d03 BOJMMd]H Wo- 
GodoVMob HhowMgb6od89, HMYIGO LboOMEMMM eBoMo- 
ByggbomM|d0 9M 0H BNQMAOM, AMbLoEMMmOb|CDO 
bobsgmob dodom yoMo Mg306 B3mndn0bomymo 
LAMZN~M|d0b LoObMyAM|dGO AMYZ06089 (H9R0h0g- 
Mo agbgHomyMo0 389396300). 00 MgMmHonNb Jo- 
09©3Z00, Y389Md DOoMMZggZo0b o93b BomMAMIModob 
bogqMoMo QBboJMmmen|ma DJndgd0, MMAgCDO’y 
OMOdANSHL JAgM|bOL QodHbMMLROg9M|OOL LHoIgEMb 
OdEMAZBL. OMBNDHYEO LANAQEO Agodamy|do0 o0Md~- 
OQbZHob, OD YyBgeob 93M@NbHge0, Md Jobo 
J89D9Od  BOMJZMoO IAMYgm@gob bobsgenb.’ 
OMbNDHACwNM0H = QDIMA@Mnb0HyJ, 08 M|QMMHoob 
,>Bvagmmmaeonyjmoa adygengdsob MAgMMNdLOG" W6M- 
©9096. NBN M0Z0M0639 MMaQHHaM|gdI@ODd Lodo- 
HNMg6M0Z80 ADZ0OMOab VOMYHZg9MYOQodg9, MoV 
OoHOL B0OJLY LOIOMHMMOL AMOZ0MO 0AMB060. gb 
b6030gJd0 QYMOHMOd AMboOdBMygdob odob Dgbobg0e, 
Md bobsgenmab God0b0 LoZo06MbIM|deo~M AQJoMoab 
H9dAOZnNMMdab OobodyMgoo0o0, Mob g0M9093 97- 
JoMo 9OMJIgOM OJ6g0MOd. 080 ob|gZ8g Obboab, my 
MoQMI oHMood DoMMgoyjena Lobsgemob BodMygbg00- 
BO JOMoMOMO VoHob MgJdo, dodoboy 30, OMB oM 
OMLIOMOL BobIQGMMY|odab LoOQmHmb|. M™MEBo bgMnM- 
BVM Oobodojewa MOoybsgmo MAgoo, gb bo3ggddo0 
MOogbsge~modob AQgQMdbgdob oMBgnggeb. LEMMJ@ 
OLYMO ZOMOMQOOL MoZ0O0H oboga~ygomoa oMoab 
bogaM~ bobsgemab Bo00Mygbge00. 

89MM] DOdMHYM|oo Bod6boO oabobogb, oyMo0- 
MOJO oB{Howmeggoab MobgMegob 49d3g9M00M, bLo- 
BMB0@M|O0ObL Hg8HHM BoMMM<dgegbHg0Ob Hod~Mypo- 
MOJdOb, MOMS BOM M0Z0M0639 0H Bo60dM0bMb6 
MOobodogeob Howg6o (BMBaHNAMO agbgMoEn|MO 
89390300).2 0Q0 gdbobyM]00 OM0dN0H90dN Lodo- 
MAMoMIMMHaggoab YooMob go0dMdVAdogg00b.° 9b 





5 Von Feuerbach P.J.A.R. (1798). Ist Sicherung vor 
dem Verbrechen Zweck der Strafe und ist Strafrecht 
Praventionsrecht. Bibliothek fiir die  peinliche 
Rechtswissenschaft und Gesetzkunde. 

6 Roxin, Arzt, Tiedemann. (2013). Einfthrung in das 
Strafrecht und Strafprozessrecht. 6., neue bearbeite 
Auflage, C.F. Muller, S. 6. 

7 BdJo60d30~m0 o. (2019). bobgge@o wo Jobo Igq0@@9- 
do. mdo@obo, 20d9MIMERgJIQ@OdS dg@o0@oobo, 83: 27- 
28. 

8 Roxin, Arzt, Tiedemann. mobobg~@gdqje@o bodHeodo, S. 
6. 

9 jog ¢&. (2011). bLobb~@ob bodoSoomo. to,Z0@0 
bofowo. @eobodoyw@ob JIodogHgoo. mdo~@obo, 8°- 
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Qgo06obZ6gm0 YoOo JoMbB|gIE ag6gb doMombyb- 
Hoagob domdmbamygoobow@da baOMdob JgboMh7- 
Hg00Lo Od QddM|AH|0ab JQgd8gMd0m. Lobsgemob 
B0dMY HV00Ob YOO BodohbOgb Oobbo3gmoab gRgdGH0 
— 9M0d0N0H900b Gogh LodoMHMMoboa@dn AMMaIM|- 
0Ob MobBogm@o; 0b939 SOMONb ARgdHO0, OMAQMNLY 
HOM@900 Aodnb, MMA LOY AMJgomogggo00 bgM0395, 
MMA LodOMMoEM OF DOMMMO Jomome@dy) 6g- 
M00, 0M009O MHgoeMygMoW bMOMYN9IMO |S B0M)L; 
LoddMHMMabo@da _HMaQEMgdab HodmMyoanndgoo0b 
ob989 oOboboomg|db ModdZn@ge0b gQgdH0, MMdg- 
MY Q0680MMd9d9Md 0dOD, ©MIA DoMaMbBALM0- 
BOL ©0330 bLogMH~ LoddZo@gb 063ggb."° 


CCI306CIM|) Jsv6M6dCId™MMooa 


LogMHM LobodoMHMMmg|doab Agbobgd MHg067- 
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